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1. Opening Address

Mr Cussaguet welcomed participants on behalf of CRE and E-Control, the two co-chairs of ERGEG’s Open Season Workstream. He told participants that this workshop was aimed at clarifying the issues raised during the 12th Madrid Forum regarding ERGEG’s draft Guidelines for Good Practice for Open Season (GGPOS). Mr Cussaguet outlined the history of the Guidelines and commented on the extensive consultation process that had been put in place both within ERGEG and among stakeholders to improve the ERGEG’s draft guidelines. He reminded participants that the GGPOS were part of a broader effort by ERGEG’s Gas Infrastructure Investment Task Force to improve the EU framework for new investments. Mr Cussaguet pointed out that most respondents to the consultation on the GGPOS had shown support for ERGEG’s initiative on open seasons. He also mentioned the two main issues that had emerged from responses: the need for greater involvement of regulators in open seasons, and the need for greater coordination between the open season’s sponsor and adjacent SOs, particularly at cross-border level. Given the extensive consultations that had already taken place and the EC’s request to provide input on open seasons, Mr Cussaguet said that it would not be possible to organise another round of consultations after the Workshop: ERGEG will make its final decision on the open season guidelines during its April 16 General Assembly.

2. Should the GGPOS apply to all investments?

CRE summarised what the draft guidelines said about this issue, what respondents said during the consultation, what ERGEG’s position was, and how ERGEG was thinking of incorporating stakeholder comments into its revised guidelines.

CRE explained that a number of respondents had suggested that the GGPOS should not apply to distribution systems. ERGEG supports this suggestion, although open seasons may be needed for distribution infrastructure that is also used for transmission purposes. SNAM suggested that , conversely, it may be appropriate to exclude from the guidelines transmission infrastructure that is used for distribution purposes. There was a consensus among workshop participants that distribution investment should indeed be excluded from the scope of the guidelines  

CRE also explained that many respondents felt the GGPOS should only apply to investments which lead to a substantial increase in marketable capacity. CRE said that this was also ERGEG’s view. Again, workshop participants agreed with ERGEG’s position. 

CRE explained that ERGEG does not yet have a position on the applicability or non applicability of the guidelines to Article 22-exempt capacity. ERGEG is preparing a set of guidelines on Article 22 investments which will tackle this question, but these guidelines are not finished yet. Workshop participants asked when the guidelines would be ready. CRE said that the guidelines had originally been scheduled for the end of Q2 2007, but may be finalised earlier than that. CRE said that it was unfortunately impossible to give a precise date for the completion of the guidelines. 

Regarding the non-exempt portion of new Article 22 exempt infrastructure, CRE explained that ERGEG’s position still needed some refinement. He explained that a majority of regulators within ERGEG supported the application of the guidelines to this type of capacity, but that the matter was still under debate. He therefore asked participants for their view. 

Edison did not seem to think that applying an open season to such capacity was impossible. However, Edison stressed that an open season should not be applied after an exemption specifying the size of an infrastructure has been granted. It acknowledged the fact that in certain cases, a sponsor will conduct an open season prior to asking for an exemption, but stressed that sponsors may also choose other approaches when designing their project. Edison also said that if an open season were used in the context of an exemption request, it probably would have to differ from the process described in the open season guidelines. Edison therefore suggested that article 22 facilities as a whole be excluded from the scope of the open season guidelines. GRTgaz also believed that this would be a simpler and more coherent approach. 

BG agreed that once an exemption that specifies the size of a facility has been granted, it would be impossible to conduct a full-fledged open season that would put into question the size of the facility. BG also acknowledged the fact that exemptions are given on a case by case basis, and the fact that if an open season is indeed applied to an exempt facility the open season process will need to be adapted to the nature of the exemption. That being said, BG reminded the co-chairs that the non-exempt part of an exempt facility will be made up of regulated capacity, and that an a priori exclusion of such capacity from the scope of the open season guidelines would be inappropriate. EFET made a similar point. Both BG and EFET suggested that with regard to the non-exempt part of an exempt facility, the real issue at stake is how the capacity will be remunerated. 

CRE explained that a few respondents had asked that the GGPOS not apply to LNG and storage. CRE explained that in ERGEG’s view, the GGPOS should apply. Edison agreed that the GGPOS could apply to storage, but warned that technical constraints for storage can be substantial and must be taken into account. Edison also said that in certain Member States such as Italy suitable mechanisms for developing capacity already existed. Finally, Edison suggested that open seasons for storage might lead to a disoptimal number of storage operators. GDF DGI felt that applying open seasons to storage projects would threaten their stability. CRE reminded Edison that the guidelines do acknowledge that there can be technical constraints. BG felt that no matter what type of facility is involved, if that facility is regulated, it should fall under the scope of the guidelines. 

Regarding LNG, Edison also agreed that the guidelines might be able to apply. But in this case as well, Edison said that there would be constraints, for example constraints linked to the permitting process. GDF DGI suggested that applying open seasons to LNG was of no use since, overall, existing EU LNG capacity is higher than demand for capacity. GDF DGI also suggested that by making it incumbent on regulated terminals to conduct open seasons, the guidelines would put these terminals at a disadvantage relative to exempt terminals. Participants suggested that more work was needed on the notices for LNG and storage projects. In particular, GDF GDI pointed out that for LNG unloading, storage, regasification and sendout capacities are not sold separately, but as bundles and that consequently tariffs cannot be broken down into different service components. BG stated that if an LNG terminal is regulated, it should fall under the scope of the guidelines. EFET suggested that a sentence be added to the LNG and storage notices saying that bidders should be given all the information that is necessary to assess what services they are being offered. 

CRE said that one respondent had asked that projects which had already filed for an authorisation or license with competent authorities be excluded from the open season guidelines. CRE explained that it was reasonable for a project that was already at an advanced stage not be subject to rules that its sponsor had no prior knowledge of. However CRE suggested that the final decision be left to the sponsor’s NRA. Edison stated that indeed, a project that has already filed for a license or authorisation should not be subject to the guidelines. As an example, Edison, mentioned projects that had already filed for an environmental permit. Edison explained that environmental permits were extremely difficult to obtain and that asking a sponsor that had no prior knowledge of the guidelines to modify its project and consequently reinitiate the filing of such a permit would be unfair.

3. Are Open Seasons the only way to assess market needs?

CRE summarised what the draft guidelines said about this issue, what respondents said during the consultation, what ERGEG’s position was, and how ERGEG was thinking of incorporating stakeholder comments into its revised guidelines.
EFET suggested that open seasons are not the only way to identify market needs. Instead of using open seasons, market needs could be identified via regular consultations with users.

SNAM said that the advantage of open seasons over consultations is that both the sponsor and users make firm commitments. BG felt that open seasons are a good way to assess market needs. 

CRE stated that ERGEG‘s guidelines were in line with these views. The guidelines say that open seasons are an excellent way to assess market needs, but do acknowledge that other mechanisms may be able to produce the same outcomes. For example, the guidelines acknowledge that national planning, when conducted under certain conditions, can be used instead of an open season. They also acknowledge the validity of certain other market mechanisms, in mature markets. EFET asked that the guidelines clearly define what national planning is and what outcomes ERGEG feels open seasons or alternate mechanisms must lead to. Edison suggested that open seasons could play a role even in the context of national planning. 

4. Should requests for short-term capacity always be taken into account?

CRE summarised what the draft guidelines said about this issue, what respondents said during the consultation, what ERGEG’s position was, and how ERGEG was thinking of incorporating stakeholder comments into its revised guidelines.

CRE said that respondents had asked for further clarity on this issue: most respondents realise why short-term capacity is important, but stress that short-term capacity raises risk, which will have to be compensated in some way if the investment is to go ahead. 

CRE said that short-term capacity may indeed raise tariffs, but that its impact on competition may very well outweigh these additional costs. ERGEG’s position therefore is that short-term capacity request always be taken into account. This does not mean that all short-term capacity requests will always be satisfied, but they should at least be considered. Regulation 1775/55/EC acknowledges this point for transmission and ERGEG feels that it should also apply to storage and LNG. If there are no requests for short-term capacity, regulators may on  a case by case basis still want to look into whether setting some capacity a side for short-term capacity is appropriate. In this case , careful analysis should be conducted and appropriate mechanisms should be developed to minimise any risks to consumers. 

SNAM agreed that there is a need for short-term capacity, but suggested that there should  be a balance between short-term and long-term capacity. All capacity cannot be provided on a long-term basis, but conversely, all capacity cannot be provided on a short-term basis. 

SNAM also suggested that short-term needs be addressed outside of the open season. Edison made a similar point but went further: it suggested that short-term needs  could be accommodated via other instruments than short-term capacity (for example via UIOLI measures or secondary markets). 

CRE’s opinion was that UIOLI and secondary markets are valuable tools, but have not been proven to always work efficiently and cannot replace short-term capacity in terms of meeting the needs of new entrants.

EFET felt very strongly that short-term capacity should always be provided to the market. EFET felt that the flexibility which short-term capacity provides is essential to the market both in terms of competition and of security of supply. EFET acknowledged, however, that short-term capacity must be adequately remunerated.

GDF DGI suggested that national provisions such as France’s rucksack principle might make it impossible to provide short-term storage capacity. Regarding LNG, GDF DGI noted that UIOLI measures should be sufficient in order to address market needs. GDF DGI also suggested that short-term LNG capacity was of little use given the long-term dimension of LNG supply contracts. Finally, GDF DGI said that providing short-term capacity would allow users of exempt terminals to take advantage of trading opportunities at terminals that are being financed by regulated users. 

EFET acknowledged the long-term dimension of LNG supply contracts. But EFET pointed out that spot LNG markets are developing and will continue to develop. EFET also questioned whether treating and LNG terminal differently from a transmission entry point was appropriate, given that, from a macro perspective these two types of facilities perform the same function. 

5. Coordination between the sponsor and adjacent SOs, and national regulatory authorities when the adjacent SOs are foreign SOs?

CRE summarised what the draft guidelines said about this issue, what respondents said during the consultation, what ERGEG’s position was, and how ERGEG was thinking of incorporating stakeholder comments into its revised guidelines.

CRE pointed out that any comments that might be able to strengthen this part of the guidelines would be welcome. CRE stated that SO coordination was an important issue, which ERGEG was also addressing in the context of the North West Regional Energy Market.

BG said that a particularly problematic issue regarding coordination is how to decide where a given piece of infrastructure should be built. Depending on the tariff methodology used by regulators, the cost of putting into place a compressor on side of a border relative to the other side of the border can vary enormously. Decisions on such matters will always be complicated, because a regulator will never want to subsidise users outside its jurisdiction. However, early coordination can help, as well as explicit mechanisms to deal with any delays that might emerge from cross-border negotiations. CRE referred to ERGEG’s Response to the Green Energy Paper, and its advice on how to reinforce the ability of NRAs to work together

SNAM pointed out that the responsibilities and duties of the sponsor and the adjacent SOs must be clear. This is particularly the case with regard to information. SNAM pointed out that if a sponsor were to publish erroneous information about an adjacent SO’s system, the SO might sue him.  Due to this risk, SNAM felt that each SO should publish information about its own system and that the shippers should act as the informational bridge between the SOs. 

BG acknowledged that it was important to precisely define the responsibilities and duties of the various players. But BG did not feel that shippers should be asked to act as a bridge between the various SOs, because some shippers are small and do not have the resources to perform such a task. Instead, SOs should coordinate themselves so as to provide information jointly. Again, this means that responsibilities and duties will have to be precisely defined. But this process should not be impossible to put together. Prior to liberalisation, SOs also had to coordinate with one another and exchange information for transit purposes. The only thing that has changed is that now, capacity requests are done by shippers, and information has to be provided to them rather than exchanged internally among SOs.

Edison said that for Article 22 exempt projects, an ad hoc body must be formed to ensure coordination. This ad hoc body may be composed of NRAs, but may also be composed of other parties. This is one of the reasons open season procedures will necessarily have to differ for the non exempt part of an exempt facility.  

CRE said that according to the revised guidelines, NRAs should harmonise their regulatory frameworks to make SO coordination possible. CRE asked participants if “harmonise” was too strong a word. 

BG said that for coordination to take place, underlying regulatory frameworks do not have to be fully harmonised. In the USA, regulatory frameworks can vary substantially from state to state, but coordination is still possible in part because the frameworks are very clear. This being said, BG noted that regulatory frameworks that share a degree of similarity do help coordination and would help the formation of an internal gas market. 

GRTgaz suggested that the main issue at stake was one of cost-allocation between balancing zones. CRE said that it agreed with this statement, and that indeed, tariffs are a central question.

6. Session 6: Any other outstanding issues?

CRE asked workshop participants if there were any other outstanding issues which should be addressed.

GRTgaz asked what should be done if demand for capacity turns out be lower than the demand the sponsor and/or NRA feel actually exists in the market. CRE explained that the revised guidelines incorporate the concept of a stable economic test established in cooperation with the NRA. This economic test is used to make investment decisions in situations where capacity on offer is higher than demand and capacity on offer cannot be reduced by a proportional amount. 

CRE mentioned the issue, brought up during the 12th Madrid Forum, of whether an open season was a capacity allocation mechanism or simply an envelope for a capacity allocation mechanism. EFET said it was interested in obtaining ERGEG’s view on this point. CRE explained that an open season will affect the capacity allocation in that a bidder cannot receive an offer if he has not participated in the first round of the open season, and because during the second round the bidder can only accept or refuse the allocation he has been proposed. However, the open season guidelines do not require a sponsor to use a given capacity allocation mechanism (and in fact the reference in the old guidelines to auctions or pro-rata mechanisms has been deleted, because other mechanism could be used). The only thing the guidelines ask is that the mechanism be transparent and non-discriminatory, and that it be communicated to bidders at the outset of the open season.

GRTgaz asked if the term “bidders” could be replaced with “participants” so as to avoid the feeling that the allocation mechanism will necessarily be an auction. Centrica said that the term “bidders” was acceptable and did not necessarily mean that an auction would be used. CRE said that changing the wording to “participants” should not be a big problem. 

EFET proposed that open seasons be held on a regular basis (say every year or two years) to avoid situations where an SO conducts an open season and then refuses to consider any new investments for a number of years. 

CRE said that it understood EFET’s concern and that it had tried to address it by reinforcing the part of the guidelines that deal with an SO’s obligation to invest. However, ERGEG feels that it may not always be necessary to conduct an open season every year or every two years. Sometimes, substantial congestion warranting an open season will only occur after 3 years, 5 years, 7 years etc… CRE suggested that an important tool to ensure that open seasons are indeed initiated when access to the system is being refused and substantial congestion exists is to increase transparency. 

BG suggested that it may not be necessary to initiate an open season every one or two years, but that preliminary investigations as to whether an open season is needed could assume such a  frequency. Another trigger for an investigation could be the fact that the SO is refusing access to its system. 

Regarding the open season notice, GRTgaz pointed out that the description of the project should focus on the offtake and intake points rather than the route of the project. CRE said that this had been suggested during the consultation and taken into account. 

Regarding the obligation to tell bidders in the notice what fees they will be paying for capacity, GDF DGI noted that a sponsor cannot provide the fee if it has not been approved by the NRA. CRE acknowledged this point. EFET said that it is sometimes only possible to provide an indicative fee. CRE acknowledged this point as well and said that what was important was for the sponsor to communicate to the bidders all available information and not to withhold any information it may have. GDF DGI pointed out that when the sponsor uses an auction to allocate capacity it cannot know in advance what the fee will be. CRE explained that in this case, the sponsor should give to the bidders the methodology that will be used to run the auction, along with any other available elements that might help bidders assess the fee they will be paying (the reserve price could be one of these elements).

7. Conclusions

Using the limited amount of time at its disposal, CRE tried to briefly summarize the different comments received from stakeholders during the course of the workshop. CRE cautioned participants that when revising its guidelines ERGEG would also take into account the detailed minutes of the workshop.

Regarding the non-exempt part of exempt facilities: there is a feeling that such capacity is regulated and, as a result, should fall under the scope of the guidelines. However, the fact that such capacity is associated with an exemption introduces methodological difficulties that will need to be addressed. 

Regarding the applicability of the guidelines to storage and LNG: overall, participants do not feel that these facilities should be excluded from the scope of the guidelines. But the guidelines that are applied to these projects, and in particular the open season notice, should be adapted. The fact that developing storage capacity involves substantial constraints should be recognised 

Regarding small investment and distribution investments: participants agreed that these investments should be excluded from the scope of the guidelines. 

Regarding the usefulness of open seasons in terms of identifying market needs: the idea that an open season is a useful tool to identify market needs is generally accepted. However, other mechanisms may be able to lead to the same outcome as an open season. The meaning of “national planning”, which is one of the mechanisms ERGEG feels could be used instead of an open season, should be clearly defined. ERGEG should also  define what it means by “outcome”.

Regarding short-term capacity: a majority of participants feel that short-term capacity should always be provided. However, some participants expressed concerns about short-term capacity. In particular, it was suggested that short-term needs could be addressed via other instruments than short-term capacity (for example via UIOLI measures).

Regarding coordination between the sponsor and adjacent SOs, including the need for coordination between NRAs, participants recognise that this is an important issue and did not challenge the way ERGEG was planning on treating it in its guidelines. However they suggested that ERGEG should treat it more precisely and that in particular, it indicate in the guidelines that  the responsibilities and duties of the various players need to be precisely defined.

Other issues: participants agree that NRAs can facilitate the work of SOs but cannot replace them. Participants welcome the fact that the guidelines are not prescriptive regarding the allocation mechanism used as part of an open season. Participants feel that mechanisms must be in place to avoid situations where, after conducting an open season, an SO refuses to consider any new investments for a number of years in spite of signals that investment is needed. Increasing transparency regarding capacity use and flows could be part of the solution.

Before ending the meeting, CRE asked participants if anything else needed to be addressed in the conclusions. 

GDF DGI said that making it incumbent for regulated LNG terminals to follow the open season guidelines would introduce a distortion between exempt an non-exempt terminals. 

Edison said that a project that has already filed for an authorisation should be excluded from the scope of the guidelines (both its exempt and non-exempt portions). Edison also said that the technical constraints involved in LNG projects need to be recognised. These constraints can be dealt with, but they then turn into economic constraints. 

BG said that regulated projects should fall under the scope of the guidelines. 

GDF DGI said that a sponsor cannot provide bidders with a fee if it has not been approved by its NRA. 

CRE then adjourned the meeting , and thanked  participants for their constructive comments.
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